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Guidance Notes - Section 1

ACQUISITION
Sections 72 to 94 of the Commonhold and Leasehold Reform Act 2002

In order to exercise the Right to Manage, there is no need for flat owners to prove any fault, or bad management by a landlord (or indeed
a management company). This Right to Manage is an absolute right and there is no requirement for the approval or involvement of the
Courts. The following is provided as a general guide only to the Process of Acquisition involved.

1.1 In order for the flats to qualify for the Right to Manage (RTM) under Section 72:
+ The building must be self-contained.
+ It must include at least two flats.
+ At least 2/3 of tenants (flat owners) must ‘qualify’.
+ There is no limit to the number of flats owned by one person.
+ No past or present residence is needed.
+ Any commercial / non-residential content must be no more than 25% of the total floor area.
+ To ‘qualify’, the original lease must be for more than 21 years.

1.2 The Right to Manage (RTM) can only be implemented through a RTM company.
+ The company will need qualifying tenants from at least 50% of the flats in the building.
+ On larger estates, separate blocks qualify separately.
» Where more than one block is involved, an individual RTM notice is served for each block.
+ Where there is more than one block in an estate, not all blocks need to participate.
+ The RTM company exercises the RTM and it must be formed before Notice is served.

1.3 Forming the RTM company:
+ The RTM company must be Limited by Guarantee and comply with the legislation.
+ It must have the prescribed form of Memorandum and Articles of Association (Mem & Arts).
« It will not be a valid RTM company if the correct Mem & Arts are not used.
+ The full number of tenants is not initially needed to form the company, BUT
« Subsequently ALL qualifying tenants must be invited to join; NO ONE may be excluded.

1.4 Section 78, giving notice once the RTM company has been formed:
+ A section 78 Notice Inviting Participation must be in the prescribed form (S.1.2003 No.1988)
+ The Notice must be to all qualifying tenants who are not already members of the company.
+ This Notice must give the prescribed information:
— State the intention of the RTM company to acquire the Right To Manage.
— Give the names of the existing members of the RTM company.
— Provide the names of the RTM company directors and secretary.
— State the address of the registered office and registered company number.
— Give the name of the landlord and (apart from the lessees) any other party to the lease.
— State the company will take over all the landlords management functions, including:
Enforcement of tenants’ covenants (but not Forfeiture),
Granting approvals required under the terms of the lease.
— Invite the flat owner to become a member of the RTM company.
— Make it clear the RTM company will not have management power over:
Flats in the building owned by the landlord,
Any commercial units.
— The Notice must state that all members will be liable for the landlord’s reasonable costs.
— The notice must also advise:
(i) Whether a managing agent is to be used.
(i) If so, their name and address.
(i) Alternatively, whether the existing agent will be used.
(iv) If no agent is to be used, the management experience of members of the company.
+ The Mem and Arts of the RTM company must accompany the Notice, or
+ Advise where they may be seen and copied (the Notice is invalid without this information).
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1.5  Service of the Section 78 Notice Inviting Participation:
« The 'prescribed form' is found in Statutory Instrument 2003 No 1988 available from HMSO.
+ The Notice may be served by post, or by hand to the flat, unless
+ The tenant has given the company an alternative address (in England and Wales only).
+ Procedure is important, particularly if the landlord may wish to try to thwart the RTM.
+ The RTM company should ensure there is proof of posting, or delivery, in case of challenge.
+ All who respond and wish to be members must be recorded in the company records.

1.6 Before serving the Notice of Claim on the landlord:
+ The company is entitled to information from the landlord, and
» Access to inspect the premises.
« Prudently, the company should not proceed without knowing what is going to be involved.

1.7 Section 82 enables a company to require within 28 days:
+ Alandlord to provide information reasonably required in order to serve Notice of Claim.
» Access to, and copying of, relevant documents.

1.8 Information needed will probably include:
+ The immediate landlord and its address for service of notices.
+ The name and address of any superior landlord.
+ Names and addresses of other qualifying tenants in the building.
+ The current income and expenditure position affecting the building.
+ Accounts and bank statements.
« Current service charge arrears.
+ Buildings Insurance arrangements.
+ Details of all contracts in place for maintenance of the building and services/equipment.
« Any identified major works and copies of any recent or applicable survey reports.

1.9  There is no statutory requirement to:
+ Prepare budgets in advance of the RTM company taking control.
+ Provide details of future management beyond that stated above.

1.10 BUT the RTM company does have a duty of care to the landlord and after taking control:
+ Must not allow depreciation in value through under spending, neglect or mismanagement.
« It would be prudent to prepare a planned maintenance programme after acquisition.

1.11  The Notice of Claim; exercising the Right To Manage under Section 79:
+ Cannot be served until 14 days after the Notice of Participation to lessees.
+ The claim can only be exercised where:
— The RTM company complies with the statutory requirements (see items 1.1 to 1.4)
— The building complies with these requirements.
— The membership of the company comprises at least 50 % of the building.
+ The form for the Notice of Claim is set out in Statutory Instrument 2003 No. 1988 and
+ Must be served upon:
— Any landlord of the whole or part of the premises;
— Any superior or intermediate landlord;
— Any other party to the lease, i.e. a Management Company named in the lease;
— A manager previously appointed by the Court or by Tribunal.
+ The Notice is in a prescribed form, which must be complied with in both form and content.
+ The Notice includes a reminder to the landlord that he will be entitled to membership, BUT
+ The landlord is not entitled to membership until the RTM takes over.

1.12  The content of the Claim Notice is provided for under Section 80 and includes:

+ The Notice of Claim gives the landlord a minimum of one month to serve a counter Notice, and
» Specifies a date of not less than a further 3 months when the company intends to acquire the RTM.
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Under Section 83, right of access to any part of the premises is to be given:
« If it arises from the claim to acquire the Right to manage,

« Itis a person authorised by the RTM company, or

« Itis the landlord or their representative, or

« Any other party to the lease (not another tenant), or

+ A manager appointed under Part 2 of the 1987 Act.

« Itis only available after Notice of Claim has been served

Under Section 84 a Counter Notice may agree to the RTM, or disagree only on the basis of:
— The RTM company does NOT comply with the statutory requirements (SEE item 1).
— The building does NOT comply with the requirements.
— The membership of the company does NOT comprise at least 50 % of the building.
« If the landlord disagrees, the RTM may apply to the Leasehold Valuation Tribunal (LVT).
+ Such an application must be made within 2 months of the Counter Notice.
+ The Notice of Claim must give a minimum of 4 months notice before the RTM commences.
+ Commencement may be specified for a later date if the RTM company needs longer.

Where a landlord is not traceable, then under Section 85:

+ An RTM company may apply to the LVT for an order to acquire the RTM.

+ The RTM company must notify ALL qualifying tenants of the application to the LVT.

+ The RTM company must have taken all reasonable steps to find the missing landlord.
+ The LVT may require the RTM company makes further enquiries.

» There is no prescribed form for application to the LVT, but the LVT does have a form available.

Section 88,89 and costs:

+ The RTM company is liable for the reasonable costs of those who receive the Claim Notice.
+ Costs include reasonable professional costs.

« If costs are disputed, either party may refer the matter to the LVT.

« The landlord will not recover his LVT costs, unless the landlord wins the hearing.

+ The RTM company and its members are liable for the landlord's reasonable costs.

» If the RTM does not proceed, the members will still be liable for such costs, and

+ Winding up the company would not avoid the liability for the members.

Under Section 90, the date of acquisition/commencement of the RTM company is given:
+ Where there is no dispute, the RTM takes control on the date given in the Notice of Claim.
« If disputed before the LVT, and the RTM wins, the RTM acquires control 3 months later.
- If disputed but subsequently agreed, the RTM acquires control 3 months after agreement.

Under Statutory Instrument 2003 No. 1988:
+ The landlord has a right to be a member.
» Where there is more than one landlord, each is entitled to be a member and vote.

Under the Memorandum and Articles of Association:

« If a landlord owns individual flats, he is also entitled to one vote for each flat.

+ Where commercial units are present, vote allocation to the landlord is based on floor area.
« If there are (say) 3 landlords, each flat owner will be allocated 3 votes to allow for this.

- A flat owner, if he owns more than one flat, will have one vote for each flat.
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The landlord is likely to have maintenance contracts in place. Under Section 92:
+ The landlord must give a ‘contractor notice’ to the contractor advising of the RTM, and
+ A’contract notice’ to the RTM company giving details of the contract/s.
+ These notices should be given as soon as possible after receipt of the Notice of Claim, and
+ 'as soon as reasonably practical’ after the date the 3 month ‘countdown’ commences.
+ Depending on circumstances (and possibly the law of Frustration):
— The RTM may not wish to continue with the contracts.
— The contractor may not wish to contract with the RTM.

Under Section 93, information may be requested for the purpose of managing the building:
+ The landlord is obliged to provide the information within 28 days, but
+ NOT before the acquisition date.
+ Inspection of documents may then be at any reasonable time.
« If requested, intelligible copies must be supplied.
NOTES: It will be prudent for the Section 93 notice to be served to coincide closely with the acquisition date.

Under Section 94, any balance of Service Charge Funds:

+ Must be paid across to the RTM company.

+ This fund will be the balance of funds held after proper expenses have been deducted.

« The landlord is entitled to retain funds for proper costs incurred before the acquisition date.
+ In the event of disagreement, application may be made to the LVT.

+ There is a duty to pay as soon as possible after the acquisition/commencement date.

Section 104 provides for registration at the Land Registry. This ensures awareness:
« For a prospective new flat owner, and
« If the landlord seeks to sell the block, the new owner is made formally aware of the RTM

Having finally acquired the management of the building, exercising the acquired management functions is now solely the
responsibility of the RTM company, for which the directors are in turn responsible. The RTM company is now answerable to both
the lessees AND the landlord for the management and maintenance responsibilities under the lease. At this juncture, it is perhaps
appropriate to repeat the advice of the Leasehold Advisory Service :

‘Unless the building is small (no more than, say, six flats) the day-to-day management may best be left
to a professional managing agent. Management is a job which requires certain skills and experience and
carries with it great responsibility!

The directors of the RTM company should remember they are responsible for the decisions taken during
their period of office.

The company will be responsible for compliance with all current legislation and regulations applicable to the company itself
together with the responsibilities arising from the management of the building.

The management responsibilities imposed specifically by the Commonhold and Leasehold Reform Act 2002 are covered by
sections 96 to 111 of the Act and are summarised in Part Two of this guide.
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Guidance Notes - Section 2

MANAGEMENT FUNCTIONS
Sections 96 to 111 of the Commonhold and Leasehold Reform Act 2002

2.1, Section 96 sets out the RTM company's management functions under the lease:
« This relates to services, repairs, maintenance, improvements, insurance and management.
+ The company will be responsible for all those areas for which a service charge is payable.
« This will include compliance with all statutory requirements.
+ The RTM company does NOT have responsibility for:
— Premises consisting of a flat not held under a lease by a qualifying tenant,
— Or for any other unit (shop, office, etc.) not held under a lease by a qualifying tenant
— Functions relating to re-entry or forfeiture.
« If recovery of future service charge arrears are a problem:
— The RTM company has the usual debt recovery procedures available, but
— The RTM company will need the co-operation of the landlord if forfeiture is needed.

2.2.  Section 97 makes further provision:

+ The RTM company will be responsible to the tenant for management functions.

+ Equally, the company will be responsible to the landlord.

+ Responsibilities for management are the sole domain of the RTM company.

+ These functions may not be undertaken by others without the RTM company's approval,

+ But any person may insure the whole or part of the premises at their own expense.

+ Management responsibilities owed by a tenant to a landlord pass to the RTM company.

+ BUT on the matter of service charge costs incurred before transfer to the RTM company:
— The Act does not require or permit payment to the RTM company.
— These costs remain collectable by and payable to the landlord.

2.3.  Section 98 specifies the procedures for the granting of landlord’s approvals:
« This is applicable where a qualifying tenant is required to obtain approval under a lease.
» These functions pass to the RTM company to administer.
 The RTM company must give 30 days notice to the landlord before granting approval for:
— Assignment,
— Underletting,
— Charging,
— Parting with possession,
— The making of structural alterations, or improvements or alterations of use
+ In any other case, 14 days notice.

2.4.  Section 99 sets out the procedures where a landlord objects to giving approval:

+ The RTM company does not require the specific approval of the landlord, in that
« If the landlord does not respond in the specified time, the company may grant approval.
+ The RTM must not unreasonably withhold such approval (Schedule 7 of the Act).
» If the landlord does object the company may only grant the approval:

— With the written approval of the landlord, or

— In accordance with the determination of the Leasehold Valuation Tribunal (LVT).
« The landlord cannot object unless entitled to under the lease.
+ The landlord cannot impose conditions unless permitted by the lease.
+ The landlord must give notice of any objection to:

— The RTM company,

— The tenant.

— To a sub-tenant if the approval relates to an act of the sub-tenant.
+ An application may be made for to the LVT for determination by:

— The landlord,

— The RTM company,

— The tenant (or sub-tenant if it relates to them).
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Section 100 provides for enforcement of tenants’ covenants:

+ The RTM company acquires the right to:
— Enforce all tenants’ covenants.
— Inspect a flat to ensure a tenant's compliance with the terms of the lease.
— BUT the RTM company does not have the right of re-entry or forfeiture.

« This does not diminish the authority of other parties to the lease.

Section 101 relates to monitoring and reporting on tenants covenants:
+ The RTM company must monitor tenants compliance with the terms of the lease.
+ Report to the landlord within 3 months any breaches which take place, unless:

— The failure is remedied within 3 months,

— Reasonable compensation has been paid in respect of the failure, or

— The landlord has advised the RTM company it need not report such breaches.
+ The landlord may then enforce the covenant through an action for forfeiture.

Section 103 deals with landlords contributions to the service charge if:

— He has a flat or unit not subject to a lease,

— The service charges per flat are a proportion.

— These proportions for the qualifying flats add up to less than 100%.
+ Where the premises comprise only one excluded unit, the landlord pays the difference.
+ Where there is more than one unit, payment is to be proportional to each, by floor area.
+ Where there is more than one lease, the immediate landlord pays the difference.
« If the unit is not subject to a lease, the freeholder pays.

Section 105 deals with cessation of management by the RTM company. This will occur:

+ Where the company wishes to cease and the landlord/s agree.

+ Where the company is wound up, enters receivership, becomes insolvent or is struck off.
+ Where a Manager is appointed under the 1987 landlord and Tenant Act.

+ An order is made under Part 2 of the 1987 Act withdrawing the RTM from the company.
+ The company ceases to be a RTM company (e.g. the company purchases the freehold)

Section 106 makes any provision void if it attempts to:

« Restrict the right of a tenant to participate in the RTM,

+ Provide for the surrender of the lease if the tenant participates in the RTM,

+ Penalise the tenant as a consequence of any action relating to the RTM company.

Section 107 provides for enforcement of obligations:

« Any interested party may apply to the County Court to enforce the provisions of the Act:
— A notice must be previously given to the offender requiring him to make good, and
— More than 14 days has elapsed without the fault being rectified.

. Sections 108 to 110 refer to Crown property, power of trustees and prescribing of procedure.

Section 111 relates to the provision of notices:

A notice must be in writing and may be sent by post.

+ A RTM company may give notice to a landlord in accordance with the 1987 Act, unless
+ An alternative address has been given in England and Wales.

+ The RTM company may give notice to a qualifying tenant at the flat, unless

+ An alternative address has been given in England and Wales.

Please remember, this is a guide and is NOT definitive. For further information, reference should be made to the Act and Regulations.
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A Summary of the Process and Time Limits

A group of leaseholders, as qualifying tenants, get together to form the RTM Company and register at Companies House.

The RTM Company may serve a Section 82 Notice on the landlord, who has 28 days to respond, for information reasonably required
in order to serve a Notice of Claim (Section 79)

The RTM Company may serve a Section 83 Notice on the Occupier of any part of the building for access to be granted, at any
reasonable time within 10 days, to any part of the premises for the purpose of inspection if needed in respect of the Claim Notice.

Before serving a Notice of Claim, the RTM Company must serve a Section 78 Notice of Participation inviting all Qualifying
leaseholders, who are not already members of the RTM company, to join it.

The RTM Company then waits at least 14 days before serving a Section 79 Notice of Claim upon the Landlord and any Other
Relevant Party (ORP).

The Notice of Claim will give the landlord and ORP have 1 month in which to respond and serve a Section 84 Counter Notice, which
either:

— Accepts the Claim or

— Disputes the Claim on the basis of one of the three reasons given in the Act.

If the landlord or ORP disputes the claim, the RTM Company must apply to the Leasehold Valuation Tribunal (LVT) within 2 months of
the date of the Section 84 Counter-Notice.

If the Claim is accepted or determined by the LVT, then:

— Under Section 92, ‘Contractor’ and ‘Contract’ notices are to be served (by the landlord and any ORP), as appropriate and "as
soon as reasonably practicable" after the claim has been accepted by the landlord and any ORP, or determined by the LVT.

— Between the time the claim has been accepted (or determined) and the Acquisition Date, the RTM Company may serve a
Section 93 (Duty To Provide Information Notice, on the Landlord and any ORP for information the company reasonably requires.
The information must be given within 28 days, although there is no duty to do so before the Acquisition Date.

The Acquisition Date will be 3 months after either:

— The date set in the Notice of Claim, if it is accepted or not disputed by the Landlord/ORP, or

— The date of determination by the LVT where the Landlord/ORP did not accept the Claim, or

— fthe Claim is initially disputed, but subsequently agreed, 3 months after the date of agreement.

Subsequent to the Acquisition date:

— The landlord may become a member of the company, with votes according to the interest held.

— The landlord/ORP must transfer the relevant balance (after due allowance for outstanding costs) of service charge funds to the
RTM Company on the Acquisition date, or "as soon after that date as is reasonably practicable".

— The RTM Company is responsible to both the landlord/ORP and the tenants (flat owners) for the management of the building.

— The RTM Company is responsible for monitoring tenant compliance with the terms of the lease and reporting to the Landlord any
failure to comply, if not rectified.

— Section 98 requires the RTM Company must give the landlord 30 days notice before granting approval for assignment, under
letting, charging, parting with possession or the making of structural alterations, improvements or alterations of use.

— Section 98 requires that the RTM Company must give the landlord 14 days notice before granting any other approval.
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Royal Standard House, 334 New Chester Road,
Birkenhead, Wirral, Merseyside, CH42 ILE

Email enquiries: info@gpm-services.co.uk

Telephone: 0151 644 4571
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